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The Ocean Dumping Supeitand Case: Update ™ hSfcal
BNA Special Report examines developments in . ^ ^ a Manhattan. 
Corp., the Environmental Protection Ag California The superfund case
sized section of the ocean Ltion when it was
was heralded as a pioneering natu al ^lon seems remote,
filed seven years ago. Today, tne prosp
Page 10G4 __________ —-------- ------------ -

ALSO IN THE NEWS

TOBACCO: A special master in 
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tially responsible parties may 
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suing injunctive relief under 
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that a 2-year, $4 million dollar 
cleanup was excessively 
costly and violated the National 
Contingency Plan. Page 1055

© lOOfl RY
THE BUREAU OF NATIONAL

AFFAIRS, INC., WASHINGTON, D.C. 20037 O887-7394/98/SO+S1.0O



02/23/98 MON 12:31 FAX 202 514 2583 ENRD IgJ 003

bna special REPORT

(

• i rnrn superfund case was heralded as a pio- 
The U.S. V. Montrose ChemicalCo p P was filed seven years ago.

nearing naturai resource ^"^ndants puUing our their checlt- 

Today, some observers say th P P of the ocean bott0m off Southern
boohs to dean “p "^^1, Report examines developments in th.s 

California is remote. This f

complicated litigation. other rule on
The case has seen trial and >PP" “ ^~ the very boundaries 

the statute of iimitations «te Corp. DDT manufac-
Of the superfund site itself, f°™ ^ndants have charged government mis- 

hiring facility east of Los Ange _ pressuring experts to change sc.en-
conduct. including “vind.chve tactics an ^ charges ..un(0unded mud-

tific testimony. The Justice Depa result of the insurers

«w ■ •» - ««»■«
cost an order of m g n c ruled it had no juris-

on Jan. 13, a federa, appeal--^“fmTntal Protection Agency ac-

ir on L National Priorities List. a «-•* ^ ^ ^

Even the complaint is in flux,with ^"nse motion opposing the 

EPA claim for cleaning up ocean s superfund claim

amendment challenges about threatened wildlife
,or off-shore resources. .burning fish contaminated with

with and"

reproductive problems.
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The Ocean Dumping Superfund Case: Update on U.S. v. Montros

The June 1990 filing in the U.S.
Central District of California of a claim fo[ natural 
resource damages under Comprehensive Emj-

ronmental ResponseCompensationandLiabilny Act
California'se^king'hundredsSuSJSSK. the 
SESSiSS cf the -st a-binous environmen- 

tal undertaVdngs in history (5 TXLR 128).
Damage to The Pacific Ocean itself was the grwaroan 

of the governments’ claim. Allegations were that DDT 
and polychlorinated biphenyls in waste water from 
manufacturing facilities and repair shops seven miles 
Eland had flowed through local water ^eatment pl
outfalls and onto the PalosVerdesshelf^an-squar^
mil* area of ocean floor a mile off the Palos veraes pen 
insula south of Los Angeles. The pleadings> ®
massive contaminated footprint m the Southern CaUtor 
nia bight, slowly releasing poison into;algae and 1bottom 
feeders, on up the food chain into fish and the eagles 
and peregrine falcons that eat them.

Suing for injury to the “active environment” of the 

open ocean bottom made the case unique.

The Dlaintiffs are certain California agencies,1 the
National Atmospheric and Oceanic Admimstration the
National Park Service, and the U.S. Fish and wilalite 
Service, all as CERCLA natural resource damages trust­
ees and EPA. not a superfund trustee. The defendants 

Monmse Ch.miL Crp. 1 turfta shareholder 
and affiliated companies, and three other ^mpanies- 
paper manufacturers Potlatch Corp. and Simpson Pa- 
*! J. Cn and Westinghouse Electric Corp. The Montrose 
defendants’1were’alleged liable for DDT disoharges; the 
three other defendants were said to have, disposed of

PCBs.3
A Lengthy Process. Asked about the progress of the 

litigation government attorneys explained the reasons 
a trial of the issues still seems so far off.

The case “was not going full-bore" ^il the end o , 
1991 because of a March 1991 dismissal of the resource 
iamagaf Sm?lamt and th. n..d to amend and allow

i The California Department of Fish and Game, Depart-
. m„, rf Pa" .S Becmatton. and S,a„ Lad

S&S." SL.tto.tnc- and SrototC°' 'n'

1992 10 pay S12 million toward natural resource damages 
toralion (6 TXLR 972).

attorney told BNAoJ^n —re ^ ^ Circult

rnih. fflABSA m® *ssBut

on corporate histories to unravel; and.
■ The ocean environment textremegcciM^ and 

the science of how contamination affects marine lit 
was in its “infancy” when suit was filed- .

Suine for ocean resource injuries is what made the

bottom made the Montrose case unique.
“The science was much more complex 

New Bedford Harbor PCB case, she said. But this does 
not mean that the government’s causation theories are 
not well-founded. “The difficulties of the science go

Eore about these mechanisms now than when the case 

began.”
Two Counts Alleged. The complaint alleged two claims 
, f'Troct a rount One was a claim for damages for

response costs at the Montrose Chemical superfund site 
-r- raiif We^tinffhouse, which. repaired PCB
SSsirs
S but not on the second, which concerned only

DDThe0defendants filed third-party claims against. the 
Ins Neeles County Sanitation District and 150 locsd 
government entitle? that discharged wastewater to the 

L A- sewer system. Environmentalists trump

rsH.wK£;lls!5»,
and had set no damages amou^ sQrnC $24 million—$12
entered in the case Dec. 23. ■ .... for habitat devel-
million for sediment remediation. $5 milli n tot develop.

up »«»£>»
SS.'SS&S S0-2S million-in r„imb».«m.m fur ~~ 
ment costs.
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§ 113(g)(1) (11 TXLR 903).
But plaintiffs’ original claims—the trustees °cJjJn.,uJ 

sources claim and EPA’s cost recovery c'airnforthe 
Montrose Chemical plant-progressed slowly Some 
say that in addition to the difficulties to be expected in 
litigating a newly created right to an unusual remedy, 
thegSsegwas knocked far off-track in July 1996 by an 
EPA decision that defendants called “a sneak attack.

EPA Sneak Attack? The agency decided to address 
risks to human health from the contaminated o«an 
sediments which have an estimated volume of 11 tnil- 
Em <S?c yards Under CERCIA. NRD trustees are 
charged with remediating injury to natural resources 
and Ipa with protecting human health and the envirom 
ment. Usually their efforts would not overlap, one 
would take lead. However, the defendants say, feanng 
a bad result in the Ninth Circuit when Justic* appealed 
the limitations ruling. EPA “stepped «n»tosho«rf 
the natural resources trustees in an attempt to revive
the dying claim.

Some say the case was knocked far off-track in 

July 1996 by an EPA decision that defendants 

called a “sneak attack.”

EPA says the change in approach was triggeredmot 
by any litigation strategy, but by the agency’s review of 
the October 1994 trustees report. wh'ch Pul ®d ‘°. 
eether for the first time, an assessment of the distnbu 
tion and character of contaminated sediments, mclud- 

Sli th" acSulaion o( DDT and PCBs in fish espe_ dally in the White Croaker, a popular food among 
Asian residents in and around Los Angeles.

After assessing the possibility of human heaUh nsks 
from the shelf, the agency issued two memos in July 
1996 that expanded the Montrose plant site () 6 
the ocean area for agency “management purposes.

“In July 1996, when the United States was appealing 
tko dismissal of fthe resource damages claim], EPA is

»omey pt Sir„sr
told BNA. The first said that “because of ne'v,inf°™f. 
tion" EPA had reconsidered its decision to defer^
NRD assessment process being conducted y ^“ regard xl the Palos Verdes area of the conti-

EPA said that after reviewing the trustees’ expert 

*Snment“n the Palos Verde shelf to justify a non-

«FPA Drooosed subsequently to amend the Montrose 
rhasmivtl Corn National Priorities List site listing to include 
Si DDT SdTCB contamination on the shall In . nonce of ’£pS remaking (62 FR 44431. Aug 21. 1991).

activity as Dart of the Montrose plant site7—the old fac­
tory boundaries plus some adjoming storrn water 
pathways—in light of the fact that sewage.from the site (
caused the hazardous conditions on the shelf.

When Justice first alerted tnal judge Andrew C.
Hauk at a March 22, 1995, hearing that EPA '"“ con­
sidering asserting superfund jurisdiction over the Palos 
Verdes shelf the news was not well-received. Earlier in

the government of "hiding, and getting ready to pounce 

011 Hauk1 had already made key rulings aSamstldie 

C"gmedg"n*

only one "incident involving release under CERCLA 
8 107fclfll thereby limiting the plaintiffs potential naniraf resource damages recover to 95

Both rulings were reversed on appeal (l 1 TXLR 9Ud). 
During the appeal, the Justice Department unsuccess­
fully sought to have Hauk removed for bias. A reason­
able observer” might conclude from Hauk s courtroom 
comments that the judge wrongly believes the govern­
ments’ suit is “improperly influenced by environmen­
tal groups the government said. It cited disparaging re­
marks by Hauk about government environmental ex- 
oertfas well as comments such as: “The government, 
Srith overwhelming power, pointy heads these young 
attorneys out of law school, writing all these trashy 
regulations that don’t make any sense ... thwarts ev

^Transcripts of the hearing reveal that Hauk also 
made several comments about an EPA regional admin­
istrator, whom the judge accused of being a former 
member of the board of directors of the Natural Re 
sources Defense Council. A courtroom observer told 
BNA the judge used the term “pointy heads more than 
30 times during the hearing and at one point stuck o 
his tongue at a government attorney.

The Ninth Circuit concluded there was no indication 
that the'judge was ruling against the government 
“based upon any of his often expressed opinions con­
cerning environmental science or the government. but
some government attorneys are not convinced.

SPECIAL REPORT
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Montrose Attacks EPA Move. In a brief to the U.S. 
Court of Appeals for the District of Columbia Circuit 

• _ FPa actions on the shelf, Montrose said EPA 
opposing EP treating the shelf and the inland su-
Snds'te as one site only after the defenttourawed 
fo dismiss the trustees' NRD claims as time-barred.

” 7 CERCLA § 104(d)(4) says that. SSsj
“Iwlhere two or more noncontiguous [hazardous waste suesj
ale reasonably related on the basis of or wel.
sis of thethreat. orpo president may. in his discretion.

s"

MC° FinalVoinf Opening Brief of Petitioners Montrose Chenu-

TXLR 0887-739^/98/10+S1.00
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A letter to the Ninth Circmt *™®rX suppo?the 

the stetute of Umhahom, plaintiff e took the

Ichons^ERCLTs'mSw-woolti ttot begin to run 

until the agency completed its removal.

Montrose described the Set

“a J^dismLssal^Ohe government’s NRD claims,
ss-et of

lion." The brief documt^ethe shelf should not be on 

gffiSFpKESM Si of the nation’s most
contaminated hazardous sites-and continue .

EPA’s remarkable aihSUilsmissed
the government s des re to r ^ manipulate the
NRD claims..;- .Star to evade the earlier dis-
NPL status of the tshelf) in omer ot K|nitl.
„isssl o( “onT4”S-° hi»e"' "<“? ”
ti°ns grounds. - ™it ^ ukely that EPAs July
*0*11996* decision arose ashafSTsavSltaVd- 

ees' apparent mismanagement of the NRD case.

Justice ^*rtKKS5 &

dantsToThc possibility of EPA act.on on ths shelf.

, x/ tops EPA sent Montrose counsel Karl b.
In March 1995. t.™ sei ies of letters

Lyra, who practices m S»" Fr““‘=( ■ ^ ^tes
fro" Xg EPA to "ons"dergconduetmg a response am 
"on o“*?sh^. T°he agene/scover ietrer snub

EPA he not yet made s detentilnuioo^ m what acoen.. 

any. it frhe Mootmae plant. However.

Santfd h“ve'sSS*e(lec o. the pending normal * 

source damage claim ■ -

Even without this letter, the shelf’s being part of the 

Montrose site “should have firs? place, the

defendants," the anoyneL u t0 the ocean bottom are 
plant, sewer pipes and outfaUsto tne oce 
one “great contaminant pathway, according to 
one . Aaruhor to<44 NRD assessment report, rrom SKS SSarfous ibsSce contamination on the

“ean bottom show that DOT"“'J* 

.ractr the « ol both
PCfTandDD^are highesr near tte m^lU™ »■“> *-

come less along the line of prevailing currents.

1 cal Corporation of ^g^^Tmstees^Southern California
1 t^SSSXSS £SJ5-— OP«

Oct. 4, 1994.
TOXICS LAW REPORTER 0887-7394/98/S0+S1-00

That the Palos Verdes she# Is pert •' #» 

superfund s*. “should hew con™ « "» "W* 

to the defendants.”

DOJ Attorney

Furthermore, as far as pj^t sit^dheribed

papers for the Montrose £pa administrative
the shelf as part ^ ®l decision contained a study 
record supporting the llStl^S . „ f dDT contamina-

SSmXn o"omamina,ed seafood from the

f'Lm* decree j££a£! SS
plaintiffs and ongmaldefenda covered by the
Simpson ?aP.er.p°Lg p°ioS Verdes shelf. The settlement
decree to include the Palo . a response actions
stated that, in addition to s P. - £pa had con- 
undertaken at f "aJ|atif of Santa Monica Bay, 
ducted a preliminary decree reserved
which includes part of** „„ ^ sheit. De-

Bay came from the Montrose plant.

Amandins the JtBasmi «n «s f ul96 mam
agement decision. EPA has beg , sP j and Gost
action on the shelf, an ^^"^ediments. As part of 
Analysis to ^dress conmmmmed srtnne f alter.
the EE/CA.tha im^ementabiUty. and cost,
natives for effectiveness mp ementing one or
a”g /of’lhe'cleanu^op'nons’to a no-acrion option.
more of the cleanup P filed a motion t0 amend

In November 1997, Jusn recovery of costs in­
ks complaint to add a coun support ex-
^Kms?S amendment - foiled 

P because EPA has assumed ^pons^lty

to the physical restoration of tn hQW tQ clean up the
Sr^P^ohand dj-jf-SiS-a

SU^Jf tEfSSsef; claim for oa.ura. msouree dam- 
ages under the first claim for relief.

The trustees’ damages countfirestoration of^irds,

the costs ofand compensation for lost use^f^ouse suCCeSSor CBS 
According to a bnef by 8 to amend, the gov-

Corp.,12 which opposes *en\^lem rf the sediments 
ernment is saying that tne pi

11 USEPA Region 9' I°no^(MIEOApril U. 1983) at 7. 
sion. Investigative Reporr^S . ^ d in Opposition to Plain-

cSpUh. tan. «.

1998, No. 90-3122-AAH(JrX). _____________________
SNA 2-18-98



J'ys MU1N t.U OH ^OOd ICJ UU I

(Vol. 12, No. 37)

should be lifted out of Count One and put into Count 
Two. where ‘the EPA' rather than ‘the trustees will deal 
with it ” The plaintiffs say this amendment is not legally 
necessary.but is desirable merely to "bring matters up 
to date,” according to CBS. _

The defendant’s opinion of this rationale. Balo­
ney.” The EPA and the trustees are all the federal gov­
ernment. CBS says. "This moving around is just the bu­
reaucracy allocating responsibility within itself But 
the proposed amendment also radically changes the 
case against CBS, the company argued.

The governments’ proposed expansion of Count Two 
would, for the first time, add CBS as a defendant on that
count even though, the company argues, the plamtiffs
“know” that CBS, which discharged only PCBs, cannot 
be liable for damage to any of the natural resources on 
the shelf, which it says are caused solely by DDT.

CBS also objects to having been singled out as a PCB 
defendant when records indicate that the company re­
sponsible for 80 percent of the PCB contamination was 
not named a defendant. CBS is responsible for less than 
1 Dercent of thi£ contamination, it says, although being 
only minimally responsible for cleanup costs is no de­
fense under the superfund law.

The government disputes all of these contentions 
saving they ignore data Westinghouse collected dunpg 
its operatton of the plant that show high levels of PCB

discharges. ......An independent ground for CBS’ objection to the 
amended complaint is that, according to the company s 
brief the trustees “have not really let go of these sedi­
ments.” If they do not like what the EPA comes up with, 
the trustees "will grab back what they have tried to 
shuffle off to ‘the EPA.’ ”

CBS says it fears the EPA’s efforts on the Palos er- 
des shelf will be acceptable to the trustees only if the 
agency is "sufficiently punitive.” The bnef ^oted the 
deposition of William Connor Ph.D., chief of NOAA. s 
Damage Assessment Center m Silver Spring. Md.. in 
whicKConnor was asked what would happen if EPA de­
cided the best course of action to take on the shelf was 
to let natural processes cleanse the area.

CBS's counsel asked, “And what you are saying, 
then is at a minimum, if EPA reached a no-acnon alter­
native the trustees would be able to feconsider sed^ 
ment restoration?” Connor answered, I think that we 
would do that.”

This is “particularly menacing” to CBS because the 
most appropriate conclusion to which the EPA could 
come is to take no action at all, other than, perhaps, 
monitoring the conditions”
said No action is recommended for several reasons, 
among them 1) that there is no need to cap the sedi­
ments2 in light of natural biodegradation and 
that there is “no real likelihood of bioturbation lifting 
Sem from the depths,” and 2) that.there is "substantial 
danger” that dumping tons of dredged spoils onto the 
shelf will push the buried sediments up to the surface 
"to say nothing of the possibly toxic nature of the 
dredged material itself.”

irony of Litigants’ Positions. Ironically, according to at­
torneys at the Justice Department, by taking action on 
the shelf itself, EPA is likely to save defendants money 
in the long run. An immediate advantage is that, as a re 
suit of EPA's involvement, the Justice Department wa

able to cut down on the number of experts needed to 
testify because EPA can testify to many matters itself.

A Justice attorney said, “Defendants claim they are 1 
facing $1.2 billion to $1.8 billion in liability when they 
are before the court, but they tell their shareholders 
that the liability is $300 million to $1 billion. DOJ has 
put out a settlement figure of $225 million to $250 mil 
lion for resource damages and EPA cost recovery on the 
shelf The cost estimates have dropped over theTears as 
more has been learned about the site and as EPA and 
the trustees have become more experienced m cleanup 

and restoration.
Another reason current cost estimates are less is ef­

ficiencies resulting from EPA’s decision to take respon­
sibility for cleanup of the shelf sediments, the major 
source of the chemicals contaminating the food chain. 
“EPA is better equipped to do source control, having 
vast experience with soil remediation and with the pro­
cedures in the superfund law’s National Contingency 
Plan ” one DOJ attorney said. "The trustees have pri­
marily been limited to wetlands and species restora­

tion.’’
EPA also has better access to funds. The trustees, 

who have access to superfund monies only after they 
have “exhausted all administrative and judicial rem­
edies to recover... from persons who may be liable, 
would have to wait years for funds to remediate the 
sediments, she said. EPA need not await the results of 
litigation, but can use the Hazardous Substances Trust 
Fund (the Superfund), superfund settlement proceeds 
being held by the court, and other sources of funds. To 
the extent contaminants are contained or removed 
more quickly, the recovery period for the injured natu­
ral resources is accelerated and the resulting damages 

are reduced.

EPA Rulemaking Reviewed in D.C. Circuit Of course, 
these "savings” will accrue only if the government pre­
vails. The battle is proceeding on two fronts—with EPA 
moving to add the shelf to the Montrose NPL site and 
amend the complaint to reflect this, and the govern- 
ments marshalling scientific evidence to prove the de­
fendants’ activities caused the resource injuries.

A move by Montrose to rein in EPA activities on the 
shelf resulted in a draw in the D C. Circuit. Montrose 
argued that the agency violated CERCLA § 105 by ex­
panding the Montrose site to include the Palos Verdes 
shelf without following notice and comment rulemak­
ing procedures and demonstrating that the shelf itself 

qualifies for NPL listing.
In its Jan. 13 opinion in the matter, the appeals court 

acknowledged that superfund listing drastically in­
creases the chances of costly government activity and 
liability for PRPs (12 TXLR 927). EPA maytakesuper- 
fund response actions at non-NPL sites, but CERCLA 
limits such actions to $2 million and one year.

SPECIAL REPORT

13 CERCLA. 5 111(b)(2)(A).
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EPA’s efforts on the Palos Verdes shelf will be 

acceptable to the natural resource trustees only if 

the agency is “sufficiently punitive.”

Montrose, which said the‘ hiV^ihTbm (or
the shelf made the company fear bemgh Umits.

^>5S:Siirs»8sss
EPA from shelf million limits on re-
§ 104(c)(l)’s one-year and 4/ muuun

sr?ss^siM ssjsss

E^SSLSSXp » recover

such costs.

other than the limitations issue.A brief by CBS drivesTheP^^ScSn-

- ■»
rine mammals and seabirds. .

Government marine mam-
not prove the contammams ‘b]

SStS ^mn&"Ser "»CW described ,h. dfltt-

culties in terms of sea lions. it is “dif-
“Sea lions are elusive ” he said. «g». determine 

ficult to follow them, watch ^ bl™n chemicals 
the particular impacts [of the vanous tore b
intheir bodies] and show a POP^^J^, sei.

•‘The science is complex and b i g tQ a^imais are 
ence but that does not mean th J jn prov-
no? there. We have i“?'^he se“i doe to ceriain 
ing some than others. 1 > channel Islands.
protections that are in place risen_ “But that
marine mammal P0^ , don-t also have extremely
doesn’t mean these mammals don o When
high levels of contaminations, and in tact they a ^ ^
they die off. eagles eat thwr carcass h seagulls.”
beach, or seagulls;thenand eajles ea ^
In this connection, the attorney , important to

&■££? sr^JSrisa
tt:^“riS 0,™»2documP«o.ed."

On one point, how^e‘'-'a superfund trustee is 
claims might be easier to pro ^ emment attorney
just like a «8«^r J superfund claim, it is
StetoSi proving

streamlined

procedures of the superfund statute.^ to ove an
CERCLA « clear that EPAdo t 

actual injury to recover its costsor about thc
environmental conditions. P“sbecause its mission

Heariag SchedoM. Meanwhiletbe to^dd

the ocean shelf to the e^d^ed for Veb l8 on the
““ rnmentsTnodorTto' amertdmeir complaint. .
governments moaon w California a

The hearing will give tbe JL contention that the
second chance to rule to the shelf
causes of action for s^^u.nda~S to Create. The 
are beyond cong^^°u opposed adefense motion in
VnitedSTp«Sto oreffi SS from recovering for 
limine in 1993 to preciuae P occurred within the
nnyinjujf or damage totaUegedWo^ ^ mofl

*e |£und rnm the mV
StSmJiy v,TS«nih.d, with leave to refilc. on., on

procedural grounds. government’s claim is
CBS is again arguing that tne g_ therefore

deficient and that amending the o{ i953 
futile. The federal Subm«rf*r ftfaU Dower to provide 
stripped the federal S0^”1 0r0nerty^ within the three- 
for recovery for .injury to a y P ? d EpA’s expanded 
mile coastal limit, the brief P ^ soiely to its study 
claim seeks recovery of cost!5 J^1*1 g sediments them- 
of and possible remedy for the ocean se sedl.
selves. Unlike bi^ ^nd other jhe coastal

Hie battle is proceeding on two fronts—with Q*A 

moving to add ttte sheH to the Montrose site 

and amend the complaint to reflect this, and with 

th. governments’ marshalling scientlflc evidence 

to prove the defendants’ activities caused the 

resource injuries.

The only tele™, power theiSuihmmged UndsAh 

^.^n~o^mml^= within th. limit, CBS said.

^"SSSe^SSS S? 3SE
§ 107(f)(2)(C).
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Congress otherwise “expressly and firmly vested the 
coastal states with all rights to and governance or such 
property, CBS said. Thus, Congress had no legislative 
power to enact CERCLA provisions that apply to off­
shore waters.

This is not a matter of the standing of the state or the fed­
eral plaintiff to recover under CERCLA, it is a matter of the 
absence of Congressional power to have enacted such pro­
visions at all, unless Congress amended the Submerged 
Lands Act itself to wrest back the rights it had given to the 

states.
At a minimum, if the court allows the complaint to be 

amended, it should condition the grant to prevent “any 
further changes of position by one or another part of 
the executive branch." Since the plaintiffs are now tak­
ing the position that EPA is the proper agency to take 
charge of the sediments on the shelf, they should agree
not to engage in any additional “mind-changing on the
issue, CBS said.

Discovety Rulings. In January‘1997, the Ninth Circuit 
reinstated the trustees' damages claim and discovery 
began into the research and agency decisions underly­
ing early estimates that shelf remediation could cost 
$1 billion.16

Defendants sought disclosure of documents compris­
ing a study by the University of California at Davis on 
human health risks presented by the ocean sediment 
contamination. The defendants said the discovery was 
relevant to assessing the legality of EPA’s activities in 
investigating the PCBs and DDT on the shelf r ^PA re- 
sisted, saying disclosure was barred by CERCLA s pre-
enforcement review bar, Section 113(j).

“DOJ argued the discovery being sought was related 
not to the activities of NOAA and the state trustee, 
which are the subject of Count One, but solely to EPA s 
activities on the shelf, which have not yet been made 
the subject of any complaint,” defense attorney Peter 
Simshauser told BNA

Defendants’ allegations of government misconduct 

are all vigorously denied by the Justice 

Department.

The Justice Department sought a protective order 
prohibiting production of the U.C. Davis documents on 
the ground that they were draft, pre-decisional, and de­
liberative. DOJ also said that any discovery to challenge 
EPA’s decision to investigate the shelf would go beyond 
the administrative record and is prohibited by the s^- 
perfund law. CERCLA § 113(j) mandates record review 
of remedy decisions if and when EPA s activities on the 
shelf are made the subject of an enforcement suit, Jus­
tice said. ■ .

Although the government withdrew us record review 
argument when the Ninth Circuit reinstated the NRD 
claim, a special master granted the protective order

15 43 ERC 1946, 11 TXLR 903.
The plaintiffs now estimate total damages at 5357 mil­

lion. total costs at $125 million, and off“ settl*!j'eilt of h 
costs and damages portion of the case at $250 million.

Mav 27. 1997, prohibiting the production of documents 
on both privilege and record retriew grounds Defen­
dants sought independent review by the federal district

C° On Oct. 6. 1997, the district judge overturned the 

master’s restrictions.17 It found the defendants entitled 
to discovery “of all matters relevant to the subject mat­
ter of this action," including those related to EPA activi­

ties on the shelf. .
“The court does not need to determine at this time 

what the scope of judicial review of any action yet to be 
taken by EPA would be," the district court said. It ruled 
that defendants are entitled to discovery ‘reasonably 
calculated" to obtain evidence to supplement the 
agency record and to substantiate their allegations of 
misconduct by the government and its witnesses. The 
court specifically ruled that the defendants could de­
pose experts designated by the government but later 
withdrawn.18

Defendants Allege Misconduct. Defendants’ allegations 
of government misconduct are all vigorously denied by 
the Justice Department.

“There is absolutely no proof that any misconduct 
occurred," one attorney told BNA adding he finds the 
charge "offensive.” As far as the allegations involving 
expert testimony in particular, the attorney said experts 
were told consistently to follow “regular procedures in 
writing their scientific reports.”

One of the depositions was of economist Dr. Ray­
mond Kopp, who headed work on a public opinion sur­
vey that asked some 2,800 California residents, hypo- 
thetically, if they would be willing to pay higher taxes 
to dean up the shelf. From the results the government 
calculated that damages for lost use of shelf resources 
would be $575 million.

The deposition revealed that the survey team ‘made 
extreme misrepresentations to the survey participants 
the CBS brief said. The team repeated what CBS said 
are the “discredited allegations” that fish on the shelf 
had trouble reproducing and that their populations had 
been artificially lowered by DDT. The team also^ stated 
that birds such as peregrine falcons on the shelf were 
experiencing “unique” reproductive problems, 
whereas, according to CBS, plaintiffs' own experts have 
concluded that the falcons reproduced successfully.

I’ U.S. v. Montrose Chemical Corp. of California, DC CCa-
lif, No. 90-3122-AAH(JRx), 10/6/97. ■

18 Also at issue was an order protecting from discovery in 
formation about the most recently proposed ^u^pany settle- 

The last nroposed settlement between the plaintiffs, Sd ^iM governments that used the Los Angeles 
sewersystem was lldged in 1992. But the Ninth Circuit re­
verted that consent decree in 1995 based on the plaintiffs re­
fusal to identify their total damages claim or 
evidentiary support for the fairness of the proposed decree (50 
F 3d 741 40 ERC 1475, 9 TXLR 1207).

The defendants claimed that, after remand,^ the p! 
merely lodged “the same basic settlement with the distort 
merwy ivu^cu “new” agreement, the defendants
sought to depose the plaintiffs' representatives at settlement 
will. The special master imposed limits on their discoveiy. but 

the district judge vacated the protective °r , .

waiver of any applicable privilege, the court said.
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